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The Waste Management court concluded that in litigation concerning insurance coverage, an 
insured cannot properly use the attorney-client privilege to escape its production obligations to 
an insurer.  The Illinois Supreme Court identified two distinct reasons why the privilege should 
not be available to an insured in such a case. 
 
First, the cooperation clause which is a common feature of most liability policies negates any 
reasonable expectation on the part of an insured that the contents of its defense counsel’s file will 
be held in confidence.  The Waste Management opinion observes that “the cooperation clause 
imposes a broad duty of cooperation and is without limitation or qualification.”  Having entered 
into an insurance agreement stating a duty to cooperate, the insured can not thereafter 
legitimately expect that such materials would be protected from production.  The Waste 
Management court said that, even where an insurance policy does not contain an express duty to 
cooperate, the duty should be implied and will negate any expectation of confidentiality on the 
part of the insured, just as if the policy had specifically provided for such a duty. 
 
The second reason the Waste Management court found that the insureds could not assert the 
attorney-client privilege to avoid their duty of production is the applicability of the “common 
interest doctrine.”  The court explained that under the “common interest doctrine,” when two 
parties represented by the same attorney share a common legal interest, their communications 
with the attorney will not be privileged in a later controversy between the two of them.  The 
rationale is that when each knows that it is represented by the same attorney, it must expect that 
the attorney will share information with them both.  The court found that even where a coverage 
dispute exists, the insurer and the insured have a common interest in defending the underlying 
claim.  Consequently, the “common interest doctrine” applies and precludes the assertion of 
attorney-client privilege by an insured seeking to avoid an insurer’s request for documents or 
information.  
 
Importantly, the Waste Management decision does not prohibit an insurer from resisting 
production on grounds of attorney-client privilege.  Although the one-sided nature of this ruling 
may initially seem somewhat surprising, it is clear that an insurer does not have a duty to 
cooperate under the terms of a liability insurance policy.  Moreover, an insurer typically asserts 
attorney-client privilege to protect communications with the insurer’s own coverage counsel, as 
to which there is no arguable “common interest” that would destroy the privilege.  
 
Waste Management can be a very powerful discovery weapon for insurers in coverage litigation 
in Illinois.  But it also applies to the investigation of claims before litigation.  Under the Waste 
Management ruling, insureds are prohibited from refusing insurers’ requests for information on 
grounds of attorney-client privilege, whether or not coverage litigation has been commenced. 
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